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IN THE 

United States Court of Appeals 

for the District of Columbia 
April Term, 1941 


No. 7920 


In re : DENNIS W. ROSIER, Appellant. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal in forma pauperis, allowed by an order 
of this Court to Dennis W. Rosier (appellant herein, and 
petitioner in habeas corpus below), from an order entered 
by the District Court of the United States for the District 
of Columbia on October 28, 1940, denying petitioner leave 
to file his petition for a writ of habeas corpus without pre¬ 
payment of costs, and denying the petition for the writ. 
(Transcript of Record, p. 5.) Thereupon, on November 15, 
1940, petitioner sent a notice of appeal, with annexed affi¬ 
davit for leave to appeal in forma pauperis , to the Clerk of 
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the court below. (Transcript of Record, pp. 6-9.) The court 
below denied petitioner leave to file the notice of appeal 
without prepayment of costs, and wrote a written memoran¬ 
dum opinion thereon. (Transcript of Record, pp. 10-11.) 
Petitioner thereupon filed a petition in this Court on Jan¬ 
uary 6, 1941, for relief in the premises. (Docket No. Orig¬ 
inal 3382.) Upon consideration thereof, this Court entered 
its order on April 9, 1941, authorizing and directing the 
Clerk of the District Court to file the notice of appeal nunc 
pro tunc, and to transmit the record on appeal to this Court 
of Appeals, without requiring petitioner to prepay fees or 
costs. (Transcript of Record, p. 12.) 

Jurisdiction of this Court is invoked under Code D. C. 
1901, See. 226 (Code D. C. 1929, Title 18, Sec. 26), and Code 
D. C. 1901, Sec. 230 (Code D. C. 1929, Title 18, Sec. 33). 


STATEMENT OF CASE. 

On October 15,1940, Dennis W. Rosier (appellant herein) 
executed and made oath in the District of Columbia to a 
petition for a writ of habeas corpus wherein he alleged: 
That he was restrained of his liberty and unlawfully im¬ 
prisoned at St. Elizabeth’s Hospital, Washington, D. C., by 
the superintendent of said institution; that the cause of said 
restraint to the best of his knowledge and belief was alleged 
mental incompetencv, but that said restraint was unconsti¬ 
tutional, and he was entitled to legal enlargement; that he 
was not properly adjudicated; that petitioner was of sound 
mind as he knew’ right from wrong and had no delusions or 
hallucinations; that petitioner’s sentence expired on Octo¬ 
ber 14, 1940, as per records in his possession; that peti¬ 
tioner was neither a citizen nor a resident of the District 
of Columbia, but was a citizen of Duval County, Florida, 
and as such should be returned thereto if further treatment 
vras deemed necessary by the court; wherefore petitioner 
prayed the court to grant a writ of habeas corpus, and that 
he be discharged without delay from such unconstitutional 
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incarceration alter proper hearing in said court. 1 (Tran¬ 
script oi Record, pp. 1-2.) 

To the petition was annexed an affidavit lor leave to pro¬ 
ceed in forma pauperis, wherein Hosier averred that he was 
a citizen of the United States, piaintih in the action, and 
entitled to commence and maintain the same in the District 
Court; that because of his poverty he was unable to pay 
costs in said action or give security for same, and that he 
believed he was entitled to the redress he sought by such 
action; that the nature of his action was correctly and con¬ 
cisely set out in his petition filed in the case; and that the 
affidavit was made and filed in forma pauperis for the pur¬ 
pose of availing himself of the right and privileges in such 
cases as under law was made and provided. 2 (Transcript of 
Record, p. 3.) 

Being a prisoner, the petition and affidavit were for¬ 
warded to the District Court of the United States for the 
District of Columbia by a letter from the Superintendent of 
St. Elizabeth’s Hospital, Washington, D. C., as follows: 

1 The petition set forth all the essential averments for issuance of a writ of 
habeas corpus under Code D. C. 1929, Title 24, Sec. 201. 

The petition was filed by Rosier in propria persona, without appearance of 
counsel for him. Any informality which may have existed on the faee thereof, 
should have been disregarded. Boylcin v. Bay L. Huff, General Superintendent 

(Decided April 7, 1941), - App. D. C. -, - F. (2d) 

-. Compare Wyant v. Crittenden, 72 App. D. C. 163, 16S, 113 F. (2d) 

170. As was said in Crooms v. Schad, 51 Fla. 168, 174, 40 So. 497: “The 
writ of habeas corpus is a writ of right and is sometimes issued upon very 
informal application. In the history of this court such a writ was issued 
by this court upon receipt by it of an informal letter from a colored prisoner 
in jail, and upon the hearings he was discharged from custody Ex p. Pells, 28 
Fla. 67, 9 S. 833.” And see Be McMurrcr (Pr. Edw. Isl.),Ts Can. Cr. Cas. 
41, 44 (quoting from Chitty’s General Practice of the Law, Vol. 1, p. 693); 
United States v. Uhl, 262 Fed. 226. 

2 The affidavit was drawn in the terms of the forma pauperis statute. 

D. C. 1929, Title 10, Sec. 8; U. S. C. A., Title 28, § 832. 


Code 
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“October 21,1940 

“In re Dennis W. Rosier (Col.) 

“D. C. Prisoner 

“Honorable Daniel W. O’Donoghue 
“Chief Justice, District Court of the United States 
for the District of Columbia, Washington, D. C. 
“Dear Sir: 

“Enclosed herewith is a holographic petition for writ 
of habeas corpus signed by one of our patients, Dennis 
W. Rosier. 

“You may recall that this case came before you on a 
writ of habeas corpus, No. 2087, on July 1, 1940. At 
that time you dismissed the petition, quashed the writ, 
and remanded the petitioner to the custody of the hos¬ 
pital. His present petition is couched in practically the 
same terms as his former one and was, in fact, prepared 
for him by another patient who has a habit of stimulat¬ 
ing this sort of legal action among his fellow-patients. 3 
i Dennis Rosier has shown no change since his previous 
appearance in court. His sentence expired October 14, 
1940, but as he had been duly adjudged of unsound mind 
in this jurisdiction and had not recovered from his 
mental disorder, he was, of course, not discharged from 
, the hospital. 4 At present we are endeavoring to 
i get him transferred to his native state, Florida, but do 
, not know whether or not we will be successful. 

“We have, of course, no desire to make any sug- 
tions as to the action of your court, but we thought you 
would like to know these particulars when passing upon 
his petition. 5 

“Very truly yours, 

(s) Winfred Overholser, 

“Winfred Overholser, M. D. 
Superintendent 

“Enclosure #1951179” 

(Transcript of Record, p. 4) 

3 It i» not pretended that copy of this letter was ever given to petitioner. 
The statements contained therein were gratuitous and ex parte, and were highly 
prejudicial. The court below considered them, and made findings of fact based 
thereon. (Cf. Opinion, Transcript of Record, pp. 10-11) 

< Whether a change had occurred in the mental condition of Rosier since 
a prior time was to be established by competent medical testimony, with right 
of cross-examination, upon a hearing on the merits in habeas corpus. 

if No comment need be made upon the purpose of this letter. Its effect is 
illustrated by the court’s opinion. (Cf. Opinion, Transcript of Record, pp. 
10 - 11 .) 
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It appears from the record of proceedings herein, that 
upon the receipt of the petition and affidavit, and the letter 
of Winfred Overholser, Superintendent, the Clerk’s Office 
of the District Court assumed to make a memorandum of the 
docket entries in the criminal case, and in a prior habeas 
corpus proceeding. (Transcript of Record, p. 15.) This 
was transmitted to the Justice under date of October 26, 
1940. 

Thereafter, on October 28, 1940, the court below (Laws, 
J.) entered an order as follows: 

“In re: Petition of 

Dennis W. Rosier 
For Writ of Habeas Corpus. 

“Let the petition to file without prepayment of costs 
and the petition for a writ of habeas corpus be Denied 
this 28tli day of October, 1940. 6 

(s) “Bolitha J. Laws 
“ Justice” 

(Transcript of Record, p. 5) 

Petitioner was informed of the court’s action by a letter 
from the Clerk of the District Court as follows: 

“October 30, 1940 

“Mr. Dennis W. Rosier 
St. Elizabeth’s Hospital, 

Washington, D. C. 

“Dear Sir:— 

“Your petition for a writ of habeas corpus has been 
received and submitted to the Court. Upon considera- 


6 Thus it appears that the court below not only denied petitioner leave to 
proceed in forma pauperis , but assumed to deny his petition for the writ as 
upon the merits, ex parte and without any hearing. That its order was upon 
the merits as well is apparent from the memorandum opinion which the 
Justice later filed in the case nunc pro tunc. ( Cf . Opinion (Laws, J.), 
Transcript of Record, pp. 10-11.) 
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tion thereof, the Court has denied the issuance of the 
writ. 7 

“Yours Truly, 

“Charles E. Stewart, 

Clerk 

“By 

“Ast. Clerk.” 

(Transcript of Record, p. 16) 

Thereupon, by letter dated November 3, 1940, petitioner 
wrote to the Clerk of the District Court as follows: 

“11-3-1940 

“Mr. Chas. B. Coflin 
U. S. Court Assistant 
Clerk for the District Ct. 
of Washington, D. C. 

“Dear Sir: 

“Yours of Oct. 30th received. But I kindly request 
that you send me a written reason for such a denial. 
Also I kindly beg you to request Mr. Chas. E. Stewart 
i to Send me a Copy of the respondents reply to my 
petition of 6-1-40 As he failed to give it to me while 
at Motions Court, July 1st, 1940. I also request a full 
copy of what’s my charges and records summaries as 
I’m perfectly ignorant of what its all about. 

“Yours sincerely obliging 

(s) “Dennis W. Rosier 

“St. Elizabeths Hospital 
“Washington, D. C. 

“Please respond to this request. 8 

(Transcript of Record, pp. 17-18) 


7 No copy of the order of the court was sent to petitioner. The letter of the 
Clerk, advising him as to the court’s action, was not fully accurate as to the 
ruling made. 

s The letter discloses that it was written by an uneducated person, yet it 
was clear and specific in its request for the following:— (a) the reasons for 

the court’s denial of the petition; (b) for a copy of the respondent’s reply to 
a former petition; and (c) for a copy of the charges and records whereunder 
he was held- 
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The Clerk of the District Court replied thereto by a letter 
dated November 8,1940, as follows: 

“November 8, 1940 

“Mr. Dennis W. Rosier 
St. Elizabeth’s Hospital, 

Washington, D. C. 

“Dear Sir:— 

“Replying to your letter of the third instant, I have 
to advise you that in denying the issuance of a writ of 
habeas corpus on October 28, 1940, the Court did not 
file reasons therefor. 9 

“Yours truly, 

“Charles E. Stewart, 

Clerk 

“By 

“Ast. Clerk.” 

(Transcript of Record, p. 19) 

Thereupon, on November 15, 1940 (and within the time 
fixed by the then Rules of this Court for perfecting appeals 
—Rule 10), Rosier sent a Notice of Appeal to the Clerk of 
the District Court, as follows: 

“Nov. 1 1940. 

“Mr. Charles E. Stewart, Clerk, 

United States Court for the 
District of Columbia, 

Washington, D. C. 

“Dear Sir: 

“In accordance with rule 73 “A” of the Federal 
Rules of civil procedure and rule 10 of the Court of 
Appeals, notice is hereby given of my intention to ap¬ 
peal to the Court of Appeals from the judgment of the 
District Court of the United States for the District of 
Columbia, in denying my petition for a Writ of Habeas 
Corpus signed and filed October 15,1940. 10 

9 Even this letter did not respond to petitioner’s requests. 

to The notice of appeal was sufficient under Rule 73 of the Federal Rules of 
Civil Procedure, and Form 27 prescribed therefor. Compare, Boykins v. Bay 

L. Huff, Superintendent (decided April 7, 1941),-App. D. C.-, 

-F. (2d) -. 
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“Attached hereto is a Forma Pauper affidavit. 
“Acknowledgement of receipt of this notice of inten¬ 
tion to appeal is respectfully requested. 

“Yours truly, 

(s) “Dennis W. Rosier 
Howard Hall 
St. Elizabeths Hospital 
Washington, D. C.” 

“Subscribed and sworn to before me this 14th day 
of Nov. 1940. 


(s) Roscoe S. AulP’ 

(Transcript of Record p. 6) 

The affidavit in forma pauperis was annexed thereto, and 
was as follows: 


“Affidavit Forma Pauperis 

“Dennis IV. Rosier being duly sworn deposes and says 
that he is a citizen of the United States, that he is the 
plaintiff in the above named action and is entitled to 
: commence and maintain the same in said court. He 
further states the fact that because of his poverty he 
i is unable to pay costs in said action or give security for 
; same, and that he believes he is entitled to the redress 
he seeks by such action and that the nature of his action 
is correctly and concisely set out in his petition filed in 
said case. 

“He further states that this affidavit is made and filed 
in Forma Pauperis for purpose of availing himself of 
the right and privileges in such cases as under the law 
now had and made provide. 11 

“Affidavit 

“Affiant (s) Dennis W. Rosier 

i “Subscribed by said Dennis W. Rosier in my presence 
and bv him sworn to before me this 14th dav of Nov. 
A. D. 1940 

(s) “Roscoe S. Aull 

“Notary Public.” 

(Transcript of Record, p. 8) 

ll This affidavit was likewise drawn in the terms of the forma pauperis 
statute. Code D. C. 1929, Title 10, Sec. 8; U. S. C. A. Title 28, § 832. 
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Petitioner appended a long letter to the notice of appeal 
and affidavit in forma pauperis, wherein he wrote: 

“Dennis W. Hosier’s own written requests hereforth. 
Hon. Mr. Stewart 

Please send me a copy of the respondents reply to my 
petition of June 1940. As it wasn’t given me at Mo¬ 
tions Court. July 1st. 1940. 

“Obliging D. W. R.” 

“Mr. Stewart please inform me as for what cause 
was my petition denied. Knowing that I’m still de¬ 
tained in a prison penal ward, after having served my 
maximum sentence. Hon. sir I’ve never gave one min¬ 
ute’s trouble to anyone since being here except per- 
sistantly requesting my release which I feel duly 
entitled to. As I’m not sick nor demented as to my 
knowledge. Nor am I receiving anv medical treatments 
nor have I previously received any while having ben 
confined here at St. Elizabeths Howard Hall. There¬ 
fore I feel duly entitled to a transfer to an outside 
ward. If the Doctors feel as though I’m mentally or 
physically unfit for public welfare. 

“please sir insist on those points of logic as my per¬ 
sonal endeavors are nullified, as to my own knowledge, 
except with the support of some good Humanitarian. 

“Praying your most loyal concideration and sup¬ 
port. 12 


“Sincerely obliging 

(s) “Dennis W. Rosier 

“Subscribed and sworn to before me this 14th day of 
Nov. 1940. 

(s) “Roscoe S. Aull 

“(Notarial Seal)”. 

(Transcript of Record, pp. 6-7) 


12 This letter was patently written by an uneducated person, but its plaintive 
request for deliverance from imprisonment was clear. Cf. Crooms v. Schad, 
51 Fla. 168, 174, 40 So. 497, supra Note 1. 
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Another letter was written by Rosier on the back of the 
Affidavit Forma Pauperis, as follows: 

“Hon. Judges and Jurists. As stated afore. I truth¬ 
fully declare that I have none concerned of me whom 
are able to secure Council for me 13 or even produce 
transportation to visit me. Practically all of my people 
are in Florida in poverty stricken areas. Therefore 
I’m compelled to beg the support of my superior, if I 
wants it, or expects to get it. And if I was in sincere 
doubt of your support, I would in no wise trouble my¬ 
self any more nor you all. 

“But as I have faith in Both Man and God. I strives 
to please both and hopes for the best I can get, regard¬ 
less of what it is. 

“Hon. sir I myself am a man yet of low standard. I 
still, and ever will maintain that which is Sacred and 
live up to my vows. 

“Sincerely & Obliging 

(s) “D. W. Rosier 

“St. Elizabeth’s Hospital 
“Washington, D. C.” 

(Transcript of Record, p. 9) 

i The notice of appeal, affidavit in forma pauperis , and 
these letters came before the court below (Laws, J.). 14 A 
memorandum of docket entries, with a statement appended 
thereto by the Clerk of the court below, dated November 

13 This letter, and the record of proceedings herein, disclose that petitioner 
could not afford, and was not represented by counsel. In the circumstances, 
it was the duty of the court below to appoint counsel to represent him. 

Walker, petitioner V. Johnston, warden (decided February 10, 1941), - 

U. S. -, -, S. Ct. -, 85 L. ed. (Adv. Op.) 517; Johnson v. 

Zerbst, 304 U. S. 458, 58 S. Ct. 1019, 82 L. ed. 1461. Compare, Powell v. 
Alabama, 287 U. S. 45, 53 S. Ct. 55, 77 L. ed. 158, 84 A. L. R. 527. 

14 It is fair to assume that the entire record of proceedings came before 

the Associate Justice below, since his memorandum opinion took cognizance 
not only of the petition for writ and affidavit in forma pauperis, and his prior 
action thereon, in the instant case, but also of the criminal case and a former 
proceeding in habeas corpus (No. 2087). (C/. Memorandum Opinion, Tran¬ 

script of Record, pp. 10-11.) The court thus took judicial notice of collateral 
proceedings ex parte. Eutchins v. George, 92 Vt. 371, 104 Atl. 108, 109. 
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15, 1940, was also considered by the court. (Transcript of 
Record, p. 20.) 

Thereupon the court below wrote a memorandum opinion, 
wherein it was said: 

“There is today presented to me a communication 
dated November 1, 1940, from Dennis W. Rosier, a pa¬ 
tient at St. Elizabeth’s Hospital, addressed to the 
Clerk of this Court, by which notice is given to the 
Clerk of the intention of the writer of the communica¬ 
tion to appeal to the United States Court of Appeals 
for the District of Columbia, from what he states is 
the judgment of this Court in denying a petition for 
writ of Habeas Corpus ‘signed and filed October 15, 
1940.’ ir> Since an affidavit is filed stating the said 
Rosier, because of poverty, is unable to pay costs, I 
think I should treat the paper as an application to this 
Court to permit the notice of appeal to be filed in forma 
pauperis. 

“I find that a petition for writ of Habeas Corpus 
made by the said Dennis W. Rosier under date of Oc¬ 
tober 15,1940, was sought to be filed in forma pauperis 
and was by me denied on October 28, 1940. 10 I further 

is The court here suggests that Rosier did not accurately know its ruling 
on the petition and affidavit. 

The court had entered its order ‘ ‘ Let the petition to file without prepayment 
of costs and the petition for a writ of habeas corpus be denied this 28th day 
of October, 1940.” This purported to deny both leave to proceed in forma 
pauperis, and to deny the petition for writ of habeas corpus on the merits. 
(Cf. Statement of Facts supra p. 4, and Note 6.) But the Clerk of the 
District Court had written to Rosier advising him only that the petition 
had been denied. {Cf. Statement of Facts, supra p. 4, and Note 7.) 

i® The prior order of the court below in denying leave to proceed in forma 
pauperis, and in denying the petition for the writ, was clear error. The peti¬ 
tion for the writ contained all the essential averments required therefor. 
Code D. C. 1929, Title 24, Sec. 201, et seq. The affidavit in forma pauperis 
likewise complied with the requirements of the statute. Code D. C. 1929, Title 
10, Sec. 8. 

Leave to proceed in forma pauperis (in a habeas corpus case) should have 
been granted. Cf. Re Moy Ch.cc Kcc (C. C. 1887), 33 Fed. 377, 13 Sawy. 121. 
The writ of habeas corpus should have issued forthwith. The habeas corpus 
statute expressly provides that “the court or justice applied to, if the facts 
set forth in the petition make a prima facie case, shall forthwith grant such 
writ, * * (Code D. C. 1929, Title 24, Sec. 201.) 

There is no historical or constitutional justification for conditioning issuance 
of the writ of habeas corpus upon the ability of a citizen imprisoned (or for 
that matter of an alien who could not come within the terms of the forma 
pauperis statute) to pay filing fees or costs in order to obtain the liberty of 
his person guaranteed to him under the habeas corpus and due process clauses 
of the Federal Constitution. {Cf. Argument, infra p. 16.) 
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find that on September 30, 1937, petitioner was sen¬ 
tenced to the penitentiary upon a charge of assault with 
a dangerous weapon, for a term of from two to three 
years; that on January 31, 1940, a petition for inquiry 
into the petitioner’s state of mind was filed, and upon 
hearing, held on February 7, 1940, a jury returned a 
verdict of unsound mind, as a result of which a judg¬ 
ment committing petitioner to St. Elizabeth’s Hospital 
was entered; that thereafter, on July 1,1940, in Habeas 
Corpus Cause No. 2087, in this Court, after a hearing 
had been held upon a writ of Habeas Corpus issued in 
said cause, the writ was discharged. 17 I further find 


We recognize that Code D. C. 1929, Title 10, Sec. 9, provides: 

“Sec. 9. Clerk's Fees In Supreme Court [District Court of the United 
States for the District of Columbia).—For filing the following named 
cases and for all services to be performed therein, except as otherwise 
provided herein, the clerk shall charge and collect the following fees: 

“* * * habeas corpus cases, $10; * * *. 

“Upon the perfecting of any appeal to the Court of Appeals of the 
District of Columbia there shall be charged and collected by the clerk 
from the party or parties prosecuting such appeal an additional fee in 
said suit or proceeding of $5. 

i i # * * 9 ) 

Insofar as this Code requirement contravenes the right to liberty of person, 
it is invalid. 

,17 That case was not res judicata on the question of the right of petitioner 
presently to his liberty in the instant proceeding. It could not determine his 
sanity or insanity in the future. King v. McLean Asylum, 64 Fed. 331, 12 
C. C. A. 145. As was said in Xorthfoss v. Welch, 116 Minn. 62, 6S, 133 N. W. 
82, 36 L. R. A. (N. S.) 578, Ann. Cas. 1913 A 1257: 

“There are no cases in this state involving the use of the writ of 
habeas corpus to obtain the release of an inmate of an insane hospital 
after he has recovered his sanity. But on principle we think there can be 
no doubt that the remedy exists, and there are cases in other jurisdictions 
where it has been applied. 77 

Assuming that his original commitment was valid, the prior habeas corpus 
case was not res judicata of his right to liberty at the time of filing the 
second case. Cf. 29 Corpus Juris. * * Habeas Corpus, 77 § 100, p. 105, and cases 
cited. Furthermore, a review of the record of the proceedings in the prior 
habeas corpus case discloses that Rosier had filed his petition for the writ prior 
to his serving of the full term of the sentence imposed on him in the criminal 
case. [N. B.:— This is apparent also from the dates of his conviction, the 
length of his sentence, and the filing date of his first petition, recited in the 
memorandum opinion herein.) He was not then entitled to his freedom. Dodd 
v. Peak, 60 App. D. C. 6S, 69; Harris v. Lang, 27 App. D. C. 84, 7 L. R. A. 
(N. S.) 124, 7 Ann. Cas. 141. The answer of Winfred Overholser, Superin¬ 
tendent, to that petition raised two grounds for dismissal:— (a) that peti¬ 

tioner Rosier was of unsound mind; and (b), that he had not served his 
maximum sentence, wherefore he was not then entitled to freedom. The 
action of the court (O’Donoghue, J.) in dismissing the writ therein, was not 
specifically placed on either the one ground or the other. (Cf. Record of 
Proceedings, In re Dennis W. Rosier, Habeas Corpus, No. 2087). 
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that the so-called petition, dated October 15, 1940, was 
prepared by a fellow patient who has prepared a num¬ 
ber of similar petitions for other patients, 1 ” and that 
substantially the same allegations were made in the 
paper dated October 15,1940, as were made in the peti¬ 
tion filed in Habeas Corpus Cause No. 2087. iy I further 
find from information given by the Superintendent of 
St. Elizabeth’s Hospital, that there has been no change 
in the condition of petitioner since the hearing by this 
Court in July, 1940."° Under these circumstances, I 
find that it is not reasonably likely petitioner will be 
granted the relief sought by appeal, that the action is 
not meritorious and that, accordingly, he should not be 
permitted to file his notation of appeal in forma pau¬ 
peris (28 U. S. C. A. 832, Note 41). 21 

“For the same reasons hereinbefore outlined, I did 
not permit the so-called petition for writ of Habeas 
Corpus dated October 15, 1940, to be filed, and these 
findings accordingly arc made to apply to said so-called 
petition. 22 

“As a matter of law, I find that the relief sought by 
petitioner is not by way of notation of an appeal from 
the refusal of this Court to permit the filing of the 
petition in forma pauperis, but if it may be granted, it 
should be upon application to the United States Court 
of Appeals in the District of Columbia, for an order 
to compel such filing.” 

(Transcript of Record, pp. 10-11) 


18 This finding was based wholly upon the ex parte and hearsay statement in 
the letter of Winfred Overholser, Superintendent, dated October 21, 1940. {Cf. 
Statement of Case, supra p. 4.) It was improper, and an obvious 
denial of due process of law under the Constitution. 

19 The averments in any petition for writ of habeas corpus on the ground 
that petitioner is deprived of his liberty could hardly vary in substantial 
respects. 

20 This finding was likewise based solely upon the ex parte and hearsay 
statements of the Superintendent of St. Elizabeth’s Hospital. ( Cf . Statement 
of Case, supra p. 4.) 

21 The error in refusing Rosier leave to appeal in forma pauperis was the 
culmination of a series of errors. The Court below could not find Rosier ’» case 
to be without merit for an appeal without any hearing whatsoever. 

22 By this finding of the court below, made nunc pro tunc, the denial of a 
hearing to Rosier on his petition for the writ and affidavit in forma pauperis, 
is conclusive that he was deprived of the right to seek his liberty in violation 
of due process of law. 
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The memorandum opinion was filed on November 18, 
1940. (Transcript of Record, p. 10.) Thereafter, on No¬ 
vember 26,1940, a copy of the opinion was sent to Rosier by 
the Clerk of the District Court, and he was informed that 
his right to appeal in forma pauperis had been denied. 
(Transcript of Record, p. 21.) 

i Dennis W. Rosier thereupon filed his petition in this 
Court on January 6,1941. (Docket No. Original 3382.) The 
Court requested counsel to act for petitioner; and on April 
9,1941, entered an order authorizing and directing the Clerk 
of the District Court to file nunc pro tunc the notice of ap¬ 
peal tendered to him by Rosier, and to transmit the record 
on appeal, without the prepayment of fees or costs. (Tran¬ 
script of Record, p. 12.) \ 

This appeal is taken upon the foregoing proceedings. 

STATEMENT OF POINTS. 

1. The court below erred in refusing to permit petitioner 
to file his petition for a writ of habeas corpus without pre¬ 
payment of costs. 

2. The court below erred in denying the petition for a 
writ of habeas corpus, ex parte and without any hearing on 
the merits thereof. 

3. The court below erred in depriving petitioner of his 
right to a writ of habeas corpus, secured to him by the 
statute in force in the District of Columbia. 

4. The court below erred in depriving petitioner of his 
right to a writ of habeas corpus, secured to him at common 
law and under the Constitution of the United States. 

5. The court below erred in considering and finding facts 
on ex parte and hearsay evidence and writings, in violation 
of due process of law under the Fifth and Fourteenth 
Amendments to the Constitution of the United States. 

6. The court below erred in depriving petitioner of his 
right to a hearing, and of his right to adduce evidence and 
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testimony in his behalf, and of his right to examine adverse 
evidence and to cross-examine the adverse witnesses, in 
violation of due process of law under the Fifth and Four¬ 
teenth Amendments to the Constitution of the United States. 

7. The court below erred in depriving petitioner of his 
liberty, in violation of due process of law under the Fifth 
and Fourteenth Amendments to the Constitution of the 
United States. 

8. The court below erred in failing to appoint counsel to 
represent and act on behalf of petitioner, in violation of 
the Fifth, Sixth and Fourteenth Amendments to the Con¬ 
stitution of the United States. 

9. The court below erred in other matters of law, appar¬ 
ent on the face of the record herein. 


SUMMARY OF ARGUMENT. 

I. 

Historical background and development of habeas- corpus. 

n. 

The court below erred in refusing to permit petitioner to 
file his petition without prepayment of costs. 

III. 

The court below erred in denying a writ of habeas corpus to 

petitioner. 

IV. 

The court below erred in failing to appoint counsel for 

petitioner. 
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ARGUMENT. 

The action of the court below was an undoubted denial 
to petitioner of his right to seek his liberty from the existing 
imprisonment of his person. Petitioner had served the full 
term of his criminal sentence before the petition herein was 
filed. The only claimable ground for the continued restraint 
was that he had been adjudged non compos mentis. He was 
entitled to a hearing in this proceeding as to whether his 
sanity had been restored. 

The rulings of the court below were in violation of the 
elementary concepts of the law as to liberty of the person 
and due process of law. 


L 

Historical background and development of habeas corpus-. 

The writ of habeas corpus ad subjiciendum is the culmin¬ 
ation of a centuries-old struggle to secure to the individual 
his right to liberty of his person from unlawful and arbi¬ 
trary imprisonment or detention. Cf. “The Story of the 
Habeas Corpus”—Edward Jenks, Select Essays in Anglo- 
American Legal History, Vol. 2, pp. 531-548; Holdsworth— 
History of English Law, “The Right of Personal Liberty,” 
Vol. 9, p. 104 et seq.; Cooley’s Blackstone-Commentaries on 
the Laws of England—Book III, p. 950 et seq., “The Writ 
of Habeas Corpus.” This struggle ended with the Habeas 
Corpus Act of 1679 (31 Car. II, c. 2), which has been fre¬ 
quently considered as another magna carta. Cooley’s 
Blackstone-Commentaries on the Laws of England—Book 
III, p. 955. 

The writ of habeas corpus is a fundamental part of the 
common law, in force in the United States. In United States 
v. Williamson, 28 Fed. Cas. No. 16,726, it was said: 

“When the federal convention was engaged in fram¬ 
ing a constitution for the United States, a proposition 
was submitted to it by one of the members, that ‘the 
privileges and benefits of the writ of habeas corpus 
shall be enjoyed in this government in the most expedi- 
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tious and ample manner; and shall not be suspended by 
the legislature except upon the most urgent and press¬ 
ing occasions. * See the Madison Papers (vol. 3, p. 
1365). The committee to whom this was referred for 
consideration, would seem to have regarded the priv¬ 
ilege in questions as too definitely implied in the idea 
of free government to need any formal asserfion or 
confirmation; for they struck out that part of the 
proposed article in which it was affirmed, and retained 
only so much as excluded the question of its suspension 
from the ordinary range of congressional legislation. 
The convention itself must have concurred in their 


views; for in the constitution, as di 
ratified, and as it stands now, there is 


gested, and finally 
neither enactment 


nor reco gnition of the privilege of this writ, except as 
it is implied in the provision that it sha 1 ! not be sus¬ 
pended. It stands then under the constitution of tlie 
United States, as it was under the common law of Eng¬ 
lish America, an indefeasible privilege, above the 
sphere of ordinary legislation. * * V’ 


Liberty of person (and the co-incidental right to the writ 
of habeas corpus) are secured to the individual by Article 
I, Section 9, Clause 2, and the due process clauses of the 
Fifth and Fourteenth Amendments, Constitution of the 
United States. Ex p. Johnson, 1 Okl. Cr. 414, 98 Pac. 461. 


n. 

The court below erred in refusing to permit petitioner to file 
his petition without prepayment of costs. 

Petitioner annexed an affidavit in forma pauperis to his 
petition for the writ, which met all the requirements of the 
Forma Pauperis Statute [Code D. C. 1929, Title 10, Sec. 8; 
U. S. C. A. Title 28, $ 832]. Upon the showing made by the 
petition, and on the averments of the affidavit, the court 
below’ should have granted leave to petitioner to file his 
petition without prepayment of costs. 

Whatever may be the discretion vested in the court below 
to deny leave to proceed without prepayment of fees and 
costs in ordinary civil actions, that discretion—if any at 
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all exists—must necessarily be more circumscribed in 
habeas corpus proceedings. The very character of the case 
makes this true. As was said in re Moy Chee Kee (C. C. 
1887), 33 Fed. 377, 13 Sawy. 121: 

“This class of cases, with respect to fees, is like nat¬ 
uralization cases, sui generis, in which the United 
States Supreme Court, in a case elaborately considered, 
recently unanimously decided that the clerk’s fee bill, 
provided for in S 828, had no application,—that this, 
and other cognate provisions of the statutes, only apply 
to ‘ordinary suits between party and party prosecuted 
i in court.’ It was held that there was no provision pre¬ 
scribing or forbidding fees in naturalization cases, and 
that the amount was left to be fixed at some reasonable 
sum in the discretion of the court. United States v. 
Hill (1887) 120 U. S. 169, 7 S. Ct. 510, 30 L. ed. 627. In 
our judgment, this case, in regard to the extraordinary 
writ of habeas corpus, which under ordinary circum¬ 
stances is seldom invoked, stands upon precisely the 
same footing. * * # As the clerk’s time, services, and 
stationery are required in issuing writs, filing returns, 
swearing witnesses, entering orders and judgments, 
and making a roll and record, it is but proper that he 
should be paid by the party requiring those services. 
There undoubtedly way be cases on habeas corpus 
where, under peculiar circumstances, it would be 
i proper, and even necessary, for the court to require 
the performance of this service without compensation. 
i The writ is a writ of right, and parties without means 
and without fault may find themselves in a position to 
render it necessary for them to invoke the aid of the 
ivrit without charge. But this is not of that class.” 
(Italics supplied.) 

Code D. C. 1929, Title 10, Sec. 9, provides for a fee of 
$10.00 as the Clerk’s fee for filing a habeas corpus case 
in the District Court. Whether this applies only to habeas 
corpus proceedings between party and party {eg. proceed¬ 
ings under Code D. C. 1929, Title 24, § 208, Right of Parent, 
Guardian, or Husband), or whether it applies to proceed¬ 
ings concerning restraints of liberty of the person, is not 
clear. 
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One who is imprisoned is less than likely to have moneys 
to pay fees and costs. The restraint of his person necessarily 
affects his means of earning or obtaining funds. What¬ 
ever may be the statutory requirements for payment of filing 
fees in habeas corpus cases, whatever may be the provisions 
and restrictions for proceeding in statutes in forma pcm- 
peris, and whatever may be the discretion of the trial court 
to deny or grant leave to proceed without prepayment of 
fees and costs in ordinary civil actions between party and 
party, these must yield to the necessities and constitutional 
requirements in habeas corpus. The very nature of the pro¬ 
ceeding, and the circumstances which surround the prisoner, 
make this true. 23 

Aside from historical or constitutional grounds, the court 
below was without authority to refuse to permit petitioner 
to file his petition and to proceed in habeas corpus, in the 
face of a sufficient affidavit. 

j m. 

i The court below erred in denying a writ of habeas corpus 
' i to petitioner. 

The petition for writ of habeas corpus, presented to the 
court below, met all of the requirements of the Habeas Cor¬ 
pus Statute [Code D. C. 1929, Title, 24, Sec. 201, et seq.]. 
The facts set forth in the petition made a prim a facie case, 
and the justice applied to should have issued the writ forth¬ 
with. 

The court below assumed to deny the petition for the 
writ herein, summarily and without any hearing whatso¬ 
ever on the merits. To the contrary, it appears from the 
memorandum opinion filed herein that the denial of the 
writ was based on facts hearsay in character and ascer¬ 
tained ex parte. 

23 An alien is as fully entitled to liberty of his person under the due process 
clauses of the Federal Constitution, as is a citizen. Yet the alien could not 
come within the terms of the forma pauperis statute. It could not be validly 
asserted, however, that because of the unavailability of this statute, or of his 
inability to prepay fees or costs, he could not seek his liberty by petition for 
a writ. It does not appear that fees or costs were imposed at common law. 
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Petitioner had no hearing-, and was wholly deprived of 
his right to adduce evidence and testimony in his behalf. 
Powell v. Alabama, 287 U. S. 45, 68, 53 S. Ct. 55, 77 L. ed. 
358. To condemn without a hearing is repugnant to due 
process of law. Riverside <& Dan River Cotton Mills v. 
M one fee, , 237 U. S. 189, 193, 35 S. Ct. 579, 59 L. ed. 910. 
Petitioner was denied his right to examine the supposed ad¬ 
verse evidence (ex parte letter of Winfred Overholser, 
Superintendent), and to explain the reason for the denial of 
his prior petition for writ. 24 Hutchins v. George, 91 Vt. 371, 
104 Atl. 108, 109. Cross-examination of the witnesses 
against him was also denied. Alford v. United States, 282 
U. S. 687, 51 S. Ct. 218, 75 L. ed. 627. 

In habeas corpus, as in other proceedings, the petitioner 
is entitled to the protection which the common law and Con¬ 
stitution affords him. Boykin v. Huff, Superintendent (de¬ 
cided April 7,1941),-App. D. C.-,- 

F. (2d) -; Walker, petitioner v. Johnston, warden 

(decided February 10, 1941),-U. S. -,- 

S. Ct.-, S5 L. ed. (Adv. Op.) 517; Johnson v. Zerbst, 

304 U. S. 45S, 58 S. Ct. 1019, 82 L. ed. 1461. 

There was a denial to petitioner of those elements of 
procedural due process inherent in the very nature of ju¬ 
dicial proceedings. This was in violation of due process 
of law under the Fifth and Fourteenth Amendments to the 
Constitution of the United States. 

IV. 

The court below erred in failing to appoint counsel for 

petitioner. 

The record of proceedings herein disclosed that petitioner 
was an uneducated prisoner, without means to retain coun¬ 
sel to act for and on his behalf. His poverty and inability 
to obtain funds were called to the attention of the court 
below. The poverty of his family, and their presence in 


24 Cf. supra. Note 17. 
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Florida was also disclosed. In these circumstances, the 
court below should have designated competent counsel to 
appear for him. Boykin v. Huff, Superintendent (decided 
April 7, 1941), supra; Johnson v. Zerbst, supra, Compare, 
Powell v. Alabama, 287 U. S. 45, 53 S. Ct. 55, 77 L. ed. 158, 
84 A. L. R. 527. And see, Walker, petitioner v. Johnston, 
warden (decided February 10, 1941), supra. 

CONCLUSION. 

The court below erred in denying petitioner leave to file 
his petition for a writ of habeas corpus, with annexed affi¬ 
davit, in forma pauperis, and in denying him the issuance 
of the writ. The order entered below should be reversed. 

Respectfully, 

Leonajrd J. Ganse, 

Attorney for Appellant. 
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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1942 

No. 7920— Special Calendar 
In Re: Dennis W. Rosier, appellant 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 

BRIEF ON BEHALF OF THE GOVERNMENT 


JURISDICTIONAL STATEMENT 

It is the view of the Government that the legal effect of the 
order entered by the lower court on October 28, 1941, was 
merely to deny the petitioner leave to file his petition for habeas 
corpus without prepayment of costs. Such an order is within 
the sound discretion of the trial court, and is not appealable 
except for a manifest abuse of discretion. As will be shown 
hereafter, the present case discloses no such abuse. 

STATEMENT OF THE CASE 

The facts of the case are adequately set forth in petitioner’s 
brief. 1 However, it should be noted that there exists no formal 
record, as such, in the present case. The so-called record in 
this case, together with the statement of facts set forth in peti- 

1 Of course, the argumentative footnotes and comments of petitioner’s coun¬ 
sel are not part of the statement of facts. 

( 1 ) 
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tioner’s brief, contains many letters and informal memoranda 
prepared by the clerk’s office of the District Court. In an ordi¬ 
nary case, these would not be considered a part of the record 
on appeal. 

ISSUES 

I. Whether the order appealed from in this case merely de¬ 
nied the petitioner leave to file his petition for habeas corpus 
without prepayment of costs, or whether the order also con¬ 
stituted an adjudication on the merits of the habeas corpus 
petition. 

I II. Whether the forma pauperis statute confers discretionary 
power on the trial court to deny an application to proceed 
without prepayment of costs in a habeas corpus case. 

III. W’hether the trial court properly exercised its discretion 
Under the facts and circumstances of the present case. 

IV. Whether there is any showing of abuse of discretion in 
the present case sufficient to warrant review by an appellate 
court. 

V. Whether the habeas corpus statute, itself, confers suffi¬ 
cient discretion in the trial court to justify the action of the 
trial court in this case. 

SUMMARY OF ARGUMENT 

I. In legal effect, the order appealed from in this case merely 
denied the petitioner leave to file his petition for a writ of 
habeas corpus without prepayment of costs. It is apparent 
from the face of the original order that this was the only inten¬ 
tion of the trial court. In any event, after filing of the peti¬ 
tion for habeas corpus had been denied, it was legally impossi¬ 
ble for the trial court to consider or enter a binding order as to 
the merits of the said petition. Therefore, to the extent that 
the order might seem to constitute an adjudication on the 
merits of the habeas corpus petition, it is a nullity. 

II. Under the forma pauperis statute, it is clear that the 
trial court possesses a substantial discretionary power to grant 
or deny an application to proceed in forma pauperis. This dis¬ 
cretion should be controlled by the good faith of the applicant 
and by the meritorious nature of the proposed cause of action. 
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There is no merit to petitioner's contention that habeas 
corpus proceedings fall without the ambit of the jorma pau¬ 
peris statute. The language of the latter statute applies to 
“any suit or action, civil or criminal,” and habeas corpus 
proceedings are generally classified as civil proceedings. More¬ 
over, in other federal jurisdictions the courts have con¬ 
sistently applied the jorma pauperis statute to habeas corpus 
proceedings. 

III. In the present case the trial court properly exercised 
its discretion under the jorma pauperis statute in denying the 
petitioner leave to proceed without prepayment of costs. An 
examination of the proposed petition for habeas corpus reveals 
no ground upon which petitioner would be entitled to release, 
with the possible exception of one allegation which might be 
construed to amount to a contention of restored sanity. Such 
an allegation is inconclusive in the present case, however, for 
the reason that this very question had been twice determined 
by the trial court during the period of approximately eight 
months preceding the attempted filing of the present petition. 
Both prior determinations were adverse to the present peti¬ 
tioner. Under these circumstances, the doctrine that control¬ 
ling weight may be given a prior refusal to discharge on habeas 
corpus cannot be disregarded. 

The question of how frequently a trial court should be 
required to entertain a petition for habeas corpus filed by an 
insane person is clearly a question demanding the exercise of 
sound discretion. The facts of the instant case, coupled with 
a realistic analysis of the administrative problem confronting 
the District Court, make evident that the present case is one 
of a class of cases that calls for the exercise of just such a wise 
discretionary authority as is conferred by the jorma pauperis 
statute. 

IV. If, as contended, the trial court exercised a proper dis¬ 
cretion in the present case, then its action is not reviewable 
except for a manifest abuse. No showing of arbitrary or ca¬ 
pricious action is made out under the facts of this case. Fur¬ 
thermore, as a matter of law, it may be seriously questioned 
whether the order of the trial court is an appealable order. 
A person aggrieved by an order of the trial court under the 
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forma pauperis statute undoubtedly would have a proper rem¬ 
edy by means of a writ in the nature of mandamus. 

V. An additional arguments exists which, standing alone, 
fully justifies the action of the trial court. The federal habeas 
corpus statute provides that a court need not issue a writ if ‘‘it 
appears from the petition itself that the party is not en¬ 
titled thereto.” Under this discretion, the trial court could 
examine the present habeas corpus petition and arrive 
at the same conclusion, and for the same reasons, as is pos¬ 
sible under the forma pauperis statute. This very proce¬ 
dure was followed by the Supreme Court in the recent case of 
Ex Parte Hull (March 1941), 312 U. S. 546, 551. in disposing 
of a “motion for leave to file a petition for habeas corpus.” 

STATUTES INVOLVED 

Act of July 20, 1S92, 27 Stat. 252; as amended by Act of 
June 25, 1910, 36 Stat, S66; as amended by Act of June 27, 
1922, 42 Stat, 666; 2S U. S. C. §§ S32-S36; D. C. Code (1929) 
Title 10, § 38: 

§ 1. Any citizen, of the United States entitled to com¬ 
mence any suit or action, civil or criminal, in any court 
of the United States, may, upon the order of the court, 
commence and prosecute or defend to conclusion any 
suit or action, or an appeal to the circuit court of ap¬ 
peals, or to the Supreme Court in such suit or action, 
including all appellate proceedings, unless the trial 
court shall certify in writing that in the opinion of the 
court such appeal is not taken in good faith, without 
being required to prepay fees or costs or for the printing 
of the record in the appellate court or give security 
therefor, before or after bringing suit or action, or upon 
appealing, upon filing in said court a statement under 
oath in w’riting, that because of his poverty he is unable 
to pay the costs of said suit or action or appeal, or to 
give security for the same, and that he believes that he 
is entitled to the redress he seeks in such suit or action 
or appeal, and setting forth briefly the nature of his 
alleged cause of action, or appeal. In any criminal case 
the court may, upon the filing in said court of the affi- 
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davit hereinbefore mentioned, direct that the expense 
of printing the record on appeal be paid by the United 
States, and the same shall be paid when authorized by 
the Attorney General. 

§ 2. [This section provides for permission to proceed 
as a poor person after commencement of suit.] 

§ 3. [This section governs the conduct of court offi¬ 
cers in cases coming under the statute.] 

§ 4. The court may request any attorney of the court 
to represent such poor person, if it deems the cause 
worthy of a trial, and may dismiss any such cause so 
brought if it be made to appear that the allegation of 
poverty is untrue, or if said court be satisfied that the 
alleged cause of action is frivolous or malicious. [Italics 
supplied.] 

Act of February 5, 1S67, ch. 2S, § 1. 14 Stat. 385 : 28 U. S. C. 

§§ 454-455: 

§ 454. An application for a writ of habeas corpus shall 
be made to the court, or justice, or judge authorized to 
issue the same * * *. 

§ 455. The court, or justice, or judge to whom such 
application is made shall forthwith award a writ of ha¬ 
beas corpus, unless it appears from the petition, itself 
that the party is not entitled thereto. * * * 
[Italics supplied.] 


ARGUMENT 

I 

Court's order merely denied leave to proceed without 
prepayment of costs 

In petitioner’s brief (p. 1) it is stated that the instant pro¬ 
ceedings constitutes “an appeal * * * from an order en¬ 
tered by District Court * * * denying petitioner leave to 
file his petition for a writ of habeas corpus without prepayment 
of costs, and denying the petition for the writ” However, it 
is the view of the Government that the total legal effect 
of the order of October 28, 1940, was merely to deny the peti- 
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tioner leave to file his petition for a writ of habeas corpus 
without prepayment of costs. This is apparent from the face 
of the order. The order explicitly refuses permission for the 
habeas corpus petition to be filed; therefore, it was legally 
impossible for the trial court to consider or enter a judgment 
as to the merits of the habeas corpus petition. So far as the 
order of October 2S, 1940, might seem to constitute an adjudi¬ 
cation on the merits of the habeas corpus petition, it is neces¬ 
sarily a nullity. 

This view is confirmed by an examination of the original 
order entered by the trial court; a photostatic copy of which 
appears in the record, as follows: 


October 28,1940 

In re: Petition of 

Dennis W. Rosier 

For Writ of Habeas Corpus:' 

Let the petition to file without prepayment of costs and 
the petition for a writ of habeas corpus be Denied this 28th 
day of October , 1940. 

t lv/\ tir«i f lv.-v lx rv .a A ia.*ih a 1\1 a K a^ i\«/\ 4-LiA 

r viiv vT 

Court on -the—day of- IO IO j at-ftft 

(s) Bolitha J. Laws 

Justice (R. 5). 


A glance at the foregoing order is sufficient to reveal that it is 
apparently a standard form of order in common use by the 
court. Obviously, the form is intended to cover the usual 
situation where the trial court, in one and the same order, grants 
both the petition to file without prepayment of costs and the 
petition for a writ of habeas corpus, and also makes the writ 
returnable before the court at a certain time. Seemingly, 
this standard form was attempted to be adapted to the situ¬ 
ation of the present case, with the result that the order as 
entered is rather ambiguous. 

Good sense and legal logic strongly suggest, therefore, that 
all the trial court intended to accomplish by its order was a 
denial of petitioner’s request to proceed without prepayment of 
costs. This is substantiated by the memorandum opinion 
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entered by Justice Laws on November 18, 1940, 2 which at 
one point states: “I find that a petition for writ of Habeas 
Corpus made by the said Dennis W. Rosier under date of 
October 15, 1940, was sought to be filed in forma pauperis and 
was by me denied on October 28, 1940. * * *” (R. 10.) 
And again in the same opinion, it is said, “For the same rea¬ 
sons hereinbefore outlined, I did not permit the so-called peti¬ 
tion for writ of Habeas Corpus dated October 15, 1940, to be 
filed, * * (R. 11.) It is beyond dispute, that at least 

in the mind of the trial court, the effect of the order of Octo¬ 
ber 28, 1940, was merely to deny leave to file the petition for 
habeas corpus without prepayment of costs. 

But regardless of the court’s intention, the maximum legal 
effect of the order could only be to deny leave to file the petition 
for habeas corpus. The trial court could not enter a binding 
legal order as to the merits of the petition for habeas corpus, 
after having refused to allow the petition to be filed. There¬ 
fore, so far as the order purports to deny the petition for 
habeas corpus, it was inadvertent and nugatory. 

II 

(a) The forma pauperis statute vests the court with 
discretionary authority 

The Government submits that the trial court properly denied 
the petitioner’s application for leave to file his petition for 
habeas corpus without prepayment of costs. The action of 
the court was fully within the scope of the discretion con¬ 
ferred by the terms of the forma pauperis statute. 

The Government’s views in connection with the forma pau¬ 
peris statute have previously been presented to this Court 
in some detail. Attention is respectfully called to two cases 
recently considered by this Court, in which cases the office of 
the United States Attorney represented one of the interested 
litigants. The cases referred to are: In re Jerome Clarke , No. 
7772, and Boykin v. Huff, 121 F. (2d) 865, 73 App. D. C. 378. 

3 This memorandum opinion was entered in connection with the order 
of the trial court refusing permission to appeal in forma pauperis. But the 
findings contained in the opinion are made applicable, nunc pro tunc, to the 
court's original order of October 28,1940. 

435910—42 - 2 
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The Jerome Clarke case involved a petition to proceed in 
forma pauperis on appeal, from the denial by the trial court 
of a petition for habeas corpus. A somewhat extensive type¬ 
written brief was filed by the Government in support of its 
opposition to the petition. This brief set forth in considerable 
detail w*hat the Government conceives to be the applicable 
law with reference to forma pauperis proceedings. This Court 
granted the petition, over the Government’s opposition, but 
no written opinion was rendered. 

The instant case presents a problem slightly different from 
the Jerome Clarke case, which had to do with a petition to 
proceed in forma pauperis upon appeal. The present case, on 
the other hand, concerns a petition to proceed in forma pauperis 
ini the trial court and the denial thereof by that court. How¬ 
ever, in the Government’s view, essentially the same principles 
of law are applicable to all forma pauperis proceedings, whether 
arising in the trial court or in the appellate court. In both situ¬ 
ations, the decision is based upon the court’s sound discretion. 

Since the rationale of the forma pauperis statute already has 
been presented to this Court in the two cases above cited, an 
extended restatement of these views will not be undertaken 
here. Suffice it to say, that a reading of the whole of the forma 
pauperis statute renders obvious the following pertinent con¬ 
clusions: (1) That the statute applies to “any suit or action, 
civil or criminal, in any court of the United States;” (2) that 
the grant or denial of an application to proceed in forma pau¬ 
peris is vested in the sound discretion of the court; (3) that the 
court s discretion should be controlled by the good faith of the 
applicant and by the meritorious nature of the proposed cause 
of action. Kinney v. Plymouth Rock Squab Co., 236 U. S. 43; 
Bradford v. Southern Railway Co., 195 U. S. 243; Brinkley 
v. Louisville & N. R. Co., 95 F. 345 (C. C. W. D. Tenn.), afFd 
100 F. 1006. 

(b) The forma pauperis statute applies to habeas corpus 

proceedings 

In his brief (pp. 17-19, incl.) the petitioner seems to con¬ 
tend that habeas corpus proceedings are not included within 
the scope of the forma pauperis statute. The only argu¬ 
ment advanced in support of this contention is to remind 
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the Court of the sacred nature of the writ of habeas corpus 
and to cite the case of In re Moy Chee Kee, 33 F. 377 (C. C. 
N. D. Cal.). That case was decided by a district judge in 
1887, some time prior to the enactment of the first forma 
pauperis statute in 1892. The case does not even concern a 
proceeding by an indigent litigant. The petitioner in that case 
actually deposited with the clerk of the court the sum of 
fifteen dollars as a prepayment of costs. There seemed to be 
no rule of court governing costs in habeas corpus proceedings, 
so the court decided that the sum of eleven dollars would be 
sufficient, and instructed the clerk to return the balance of the 
deposit. It is indeed difficult to understand what comfort this 
case affords to the present petitioner. 

In reason, it is difficult to conceive of any sound argument 
for excluding habeas corpus proceedings from the operation of 
the forma pauperis statute. By its express language, the 
statute applies to “any suit or action, civil or criminal.” Al¬ 
though habeas corpus proceedings possess distinctive features, 
they are generally considered to fall within the broad category 
of suits or actions, and commonly are defined as civil proceed¬ 
ings. Fisher v. Baker, 203 U. S. 174,181; Ex parte Tom Tong, 
108 U. S. 556,560. Moreover, the forma pauperis statute does 
not contemplate the deprivation of any substantial rights from 
any litigant. Most persons, including petitioners for habeas 
corpus, w’ho desire to institute proceedings in the courts, ex¬ 
pect to pay the costs incident thereto. Instances arise, how¬ 
ever, where a would-be litigant cannot pay the normal costs. 
To such persons, Congress through the medium of the forma 
pauperis statute has said, “We will allow you the privilege of 
bringing your action in the courts without requiring you to 
pay costs, but before allowing you such privilege it will be 
necessary for you to make a preliminary showing that the ac¬ 
tion you wish to bring is brought in good faith and is a ‘worthy’ 
cause.” Far from imposing a hardship upon a poor person, 
the statute confers benefits which are not vouchsafed to the 
ordinary person. 

There can be no dispute but that Congress has the power 
to qualify its grant of jurisdiction to the federal courts in any 
manner that it sees fit, so long as no constitutional right is 
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violated. See Kline v. Burke Construction Co., 260 U. S. 226, 
234. Certainly, the wise qualification imposed on the free use 
of the judicial process by indigent litigants, through the in¬ 
strumentality of the forma pauperis statute, does no violence 
to any constitutional or other substantial right. If a petition 
for habeas corpus is brought in good faith and states a prima 
facie case of merit, the petition will be granted and a writ 
issued, the same as in the usual habeas corpus proceeding. The 
only restriction imposed is to prohibit an indigent person from 
instituting a habeas corpus proceeding, without good faith and 
without a meritorious ground for relief. 

In other federal jurisdictions, the courts have consistently 
acted on the assumption that the forma pauperis statute is 
applicable to a habeas corpus proceeding. In Phillips v. Mc¬ 
Cauley, 92 F. (2d) 790 (C. C. A. 9), it was held that the Dis¬ 
trict Court properly denied an application for leave to file a 
petition for habeas corpus in forma pauperis, on the ground 
that the petition failed to show a meritorious cause. For the 
same reason, an application for leave to file a petition for writ 
of habeas corpus was denied in the case of In re Shultz, 21 Fed. 
Supp. 1016 (E. D. Ky.). In that case the court said: 

It is a familiar rule that, in order for a person to be 
permitted to proceed in forma pauperis in matters of 
this kind, the petition which he proposes to file must 
disclose that he has a cause of action sufficiently meri¬ 
torious to justify the allowance of the request. [Cita¬ 
tions.] 

Obviously, if the petitioner’s application for a writ of 
habeas corpus discloses no meritorious cause of action, 
it would be no advantage to him to be permitted to file 
i it in forma pauperis, for the reason that the writ would 
have to be discharged, if issued. 

See also Ex parte Hall, 31 Fed. Supp. 86 (N. D. Cal.); De 
Maurez v. Swope, 100 F. (2d) 530 (C. C. A. 9). Significant also 
is the case of Pothier v. Rodman, 261 U. S. 307, in which the 
Supreme Court apparently approved, by implication, the ap¬ 
plication of the forma pauperis statute to an appeal from a 
habeas corpus proceeding. 
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III 

The trial court properly exercised its discretion 

It is submitted that in the instant case the trial court exer¬ 
cised a proper discretion under the forma 'pauperis statute in 
denying the petitioner leave to file his habeas corpus petition 
without prepayment of costs. The “Affidavit Forma Pauperis,” 
forwarded together with the petition for habeas corpus, refers 
to the habeas corpus petition as setting forth the nature of 
petitioner’s cause of action. 3 Therefore, it is necessary to exam¬ 
ine carefully the petition for habeas corpus in order to deter¬ 
mine whether or not it sets forth a “worthy” cause of action, 
under the definition of the forma pauperis statute. 

The petition for habeas corpus, which petitioner sought to 
file on October 15, 1940, in substance, contains the following 
allegations: Paragraph one states that the petitioner is “re¬ 
strained of his liberty and is unlawfully imprisoned;” para¬ 
graph two states that the “said restraint is unconstitutional;” 
paragraph three states that the petitioner “was not properly 
adjudicated;” 4 paragraph four states that the petitioner “is 
of sound mind as he knows right from wrong as he has no de¬ 
lusions or hallucinations;” paragraph five states that a crimi¬ 
nal sentence which petitioner previously had received expired 
October 14, 1940; 5 paragraph six states that the petitioner 
is not a resident of the District of Columbia, “but is a citizen 
of Duval County, Florida, and as such should be returned 
thereto.” 6 (R. 1, 2.) 


* Technically, this was a noncompliance with the forma pauperis statute 
which requires that the application to proceed in forma pauperis, itself, 
should set forth “briefly the nature of his alleged cause of action." (28 
U. S. C. 832.) 

* The allegations of paragraphs one, two, and three of the petition are 
merely conclusional statements and do not justify the issuance of a writ. 
Craemcr v. Washington State, 168 U. S. 121, 124; Whitten v. Tomlinson, 160 
U. S. 231, 242; Kohl v. Lehlback. ICO U. S. 293. 296. 

8 See footnote 8, post. 

*An allegation that petitioner should be transferred to some other state 
does not constitute proper ground for relief by habeas corpus. The only 
judicial relief authorized by a habeas corpus proceeding is an immediate 
discharge from unlawful custody. McNally v. Hill, 293, U. S. 131, 136. 
The scope of the inquiry is limited, therefore, to a determination of whether 
the petitioner’s detention is “without original legal foundation or without 
continued factual foundation.” Barry v. Hall, 98 F. (2d) 222, 6S App. D. C. 





A consideration of the foregoing petition reveals no ground 
upon which petitioner is entitled to release on habeas corpus, 
with the possible exception of the allegation in paragraph four 
to the effect that the petitioner ‘‘is of sound mind.’’ Construed 
most favorably to the petitioner, this allegation may amount 
to a contention that petitioner’s sanity has been restored. 
Concededly, such an allegation, in the usual case, would con¬ 
stitute a sufficient basis for the issuance of a writ of habeas 
corpus. Cf. Barry v. Hall , 98 F. (2d) 222, 68 App. D. C. 350, 
357. 

Under the circumstances of the present case, however, such 
an allegation is not sufficient, for the reason that this very 
issue had been twice considered and twice determined by the 
same District Court within a period of slightly more than eight 
months preceding the attempted filing of the present petition. 7 
Both prior determinations were adverse to petitioner. On 
February 7, 1940, petitioner was the subject of a lunacy 
inquisition, and at that time a jury determined that he 
was of unsound mind and should be committed to St. 
Elizabeths Hospital for treatment. On July 1, 1940, the 
petitioner was accorded a full hearing based on a so- 
called petition for habeas corpus before Mr. Justice 
O’Donoghue. 8 This so-called petition for habeas corpus 


350. 357. Petitioner's remedy to secure his return to Florida, if any, is not 
through habeas corpus, but by mandamus. See in this connection 0. 0. 
and cf. Grier v. Kcnnon, 64 F. (2d) 60T> (C. C. A. 8). 

7 Findings of fact based on these prior adjudications were made by the 
trial court and were set forth in its memorandum opinion of November IS. 
1940. (R. 10.) These findings of fact were apparent from the official records 
of the court and could be judicially noticed. Booth v. Fletcher . 101 F. (2d) 
676, 69 App. D. C. 351. 354. cert, denied, 307 U. S. 628, and see numerous 
authorities cited therein. 

* It is true that at the time of the hearing on this writ, the petitioner was 
still subject to a criminal sentence based on a conviction in a criminal case. 
The respondent's answer to the petition alleged not only that the petitioner 
was still insane but also that he was still subject to the sentence imposed 
under the criminal conviction. It is obvious, however, that Mr. Justice 
O’Donoghue adjudicated the case on the issue of restoration of sanity: 
otherwise, the petitioner would not have been remanded to St. Elizabeths 
Hospital, but would have been released from that institution and remanded 
to a regular penal institution to serve the unexpired term of the criminal 
sentence. See 28 U. S. C. A. 461, which directs disposition of the petitioner 
“as law and justice require,” and also the annotations listed thereunder 
(p. 156 et seq.). 
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consisted of a lengthy letter addressed to the court. In 
substance, it alleged that petitioner was not then of un¬ 
sound mind.® As a result of this letter, a writ of habeas 
corpus was issued, a hearing was held, and the petitioner was 
remanded to St. Elizabeths Hospital. 

It should be noted especially that the present petition for 
habeas corpus was sought to be filed on October 15, 1940—just 
three and one-half months after the discharge of the prior 
habeas corpus writ by Mr. Justice O’Donoghue on July 1,1940, 
and only about eight months after the formal adjudication 
of petitioner’s mental condition on February 7, 1940. 

Of course, a prior discharge on a petition for habeas corpus 
is not res judicata of a subsequent petition. Barry v. Hall, 
supra . But this is not to say that a prior discharge in habeas 
corpus may not be taken into consideration and even given 
controlling weight, where the subsequent petition is based upon 
substantially the same allegations as the prior petition. 
Salinger v. Loisel, 265 U. S. 224,231; Wong Doo v. United States, 
265 U. S. 239. In the latter case, it was held that the court 
properly could give controlling weight to a prior refusal of a 
habeas corpus petition. The court said that the weight to be 
given to the prior refusal of a habeas corpus petition “is to 
be determined according to a sound judicial discretion guided 
and controlled by a consideration of whatever has a rational 
bearing on the subject/’ And in Ex parte Cuddy, 40 F. 62, 65 
(C. C. S. D. Cal.), Mr. Justice Field stated that refusal to give 
controlling weight to a prior discharge in habeas corpus oft- 
times would result in making the writ “an instrument of op¬ 
pression, instead of a means of relieving one from an unjust 
and illegal imprisonment.” See also United States ex rel Berg- 
doll v. Drum, 107 F. (2d) 897, 899 (C. C. A. 2), and Beard v. 
Bennett, 114 F. (2d) 578, 72 App. D. C. 269, 272. In the latter 
case, this Court gave controlling weight to a prior refusal to 
discharge on habeas corpus in another federal court of concur¬ 
rent jurisdiction. Cf. King v. McLean Asylum of Massachu¬ 
setts General Hospital, 64 F. 331, 350, 351. 

•This is substantially the same contention contained in paragraph four 
of the present petition for habeas corpus. The trial judge made a finding 
of fact to this same effect. The substantial similarity of the allegations 
of both the prior and present habeas corpus petitions was, of course, a fact 
apparent from an examination of the official court records. Booth x. 
Fletcher, supra. 
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In the present case the trial court would have been dere¬ 
lict in its duty if it had failed to take into consideration 
the prior refusal of the District Court to discharge this same 
petitioner on a similar petition for habeas corpus brought just 
three and one-half months previous, as well as the petitioner’s 
formal adjudication of insanity approximately eight months 
previous. Certainly, the doctrine of the Salinger and Wong 
Doo cases should not be disregarded in a situation such as pre¬ 
sented by the circumstances of the present case. 10 

It is a fact of common knowledge that insanity is a disease of 
the mind. From a practical view, recovery from a mental dis¬ 
ease takes place slowly. Theoretically, of course, recovery may 
take place at any moment. But should this theoretical possibil¬ 
ity require the court to entertain a petition for habeas corpus 
from an adjudicated insane person every day of the person’s 
confinement? This, of course, would be an absurdity. Should 
the court be required to entertain such a petition every week? 
This also seems foolish. Should the court be required to 
entertain such a petition every month? Common sense still 
says no. Should the court be required to entertain such a 
petition every three and one-half months—particularly where 
the petitioner was formally adjudicated to be of unsound 
mind only about eight months before? Manifestly, the answer 
to this question might be in the affirmative in some cases, and 
in the negative in others. But whichever the answer, it would 
be going far to say that a contrary answer would amount to 
an arbitrary or capricious decision. Could a reasonable man 
possibly say that a decision either way would amount to an 
abuse of discretion? Plainly, the criterion is one of degree. 
No hard and fast rule can be controlling. If a petition for 
habeas corpus alleging restoration of sanity is filed every week, 
or every month, or every three and one-half months, certainly 
such a petition properly could be disposed of on the basis of the 
general principles of the Salinger and Wong Doo cases. 
Clearly, just such a discretion as is imposed on the trial judge 

w Approximately fifteen months have expired since the petitioner 
last attempted to file his habeas corpus petition. The question of whether 
petitioner should now be allowed to file his present petition, or the question 
of whether a new petition containing sufficient allegations could now be 
filed, are questions not before the Court on this appeal. 
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by the jorma pauperis statute is required to handle cases of 
this character. 

In this respect, a brief consideration of the nature of the ad¬ 
ministrative problem that confronts the District Court in these 
type of cases is significant. An examination of the records of 
the District Court for the three-month period from September 
13,1941 to December 13,1941, reveals that a total of 46 infor¬ 
mal petitions for writs of habeas corpus were attempted to be 
filed. Out of this number a total of 38 petitions (approximately 
83%) w’ere prepared on behalf of inmates of Saint Elizabeths 
Hospital. In a large portion of these petitions there is an 
astonishing similarity in the handwriting. 11 Out of the 38 
petitions for habeas corpus from Saint Elizabeths which were 
attempted to be filed, 30 petitions were either dismissed be¬ 
cause of the insufficiency of the allegations, or leave to file was 
disallowed under the provisions of the jorma pauperis statute; 
writs were issued and hearings held in eight cases. All eight 
writs were discharged after hearing, and the petitioners were 
remanded for further treatment. 

The foregoing figures render obvious the necessity for a dis¬ 
cretionary procedure such as that conferred by the forma 
pauperis statute,- for handling the large volume of informal 
habeas corpus petitions that flood the District Court and over¬ 
burden that court’s already crowded docket. Although no 
figures are available to compute the actual cost to the Govern¬ 
ment of the disposal of a single habeas corpus proceeding, it is 
fair to say that the expenditure must reach a very substantial 
sum. The time expended by the trial judge, the prison au¬ 
thorities, the expert witnesses, the Marshall’s Office, the Dis¬ 
trict Attorney’s Office, and the other court attaches, computed 
with relation to salaries of these officials, would no doubt 
amount to a staggering figure. The conclusion is self-evident, 
that although the machinery of the court always should be 
readily available to a petitioner with a meritorious cause, the 
time and money of the Government should not be frittered 

“This observation is apparent from a cursory examination of the peti¬ 
tions filed during the past year. The trial judge made a somewhat similar 
finding to the effect that the present petition was prepared by the same 
person who had prepared a number of similar petitions for other patient*. 
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away on plainly frivolous, plainly unworthy causes of action. 
This is a fact too apparent for argument. 

: After all, the problem is one demanding a realistic analysis. 
In the case of habeas corpus petitions from inmates of Saint 
Elizabeths Hospital, the proponents of these petitions have 
been adjudicated of unsound mind by a jury of reasonable 
men. There is a legal presumption that a person adjudged 
to be insane continues in that condition until the presump¬ 
tion is overcome by competent countervailing evidence. See 
Cook v. Dougherty, 32 F. (2d) S39, 59 App. D. C. 39; Barry 
v. White, 64 F. (2d) 707. 62 App. D. C. 69. 71. Customarily, 
persons adjudged to be of unsound mind are allowed only 
a qualified access to the courts. Guardians and com¬ 
mittees are appointed to act for them in the conduct 
of their affairs. The Government assumes the role of parens 
patriae over the welfare of these individuals and over their 
material possessions. See Mormon Church v. United States, 
136 U. S. 1, 57. Surely, therefore, the courts also should pos¬ 
sess some degree of discretionary authority in considering 
habeas corpus petitions filed by these persons. As previously 
pointed out, ample provisions for the exceptional, meritorious 
case is provided for by the terms of the forma pauperis statute. 

As a further reason for its action in denying the petitioner’s 
application for leave to proceed in forma pauperis, the trial 
court stated in its memorandum opinion: “I further find 
that from information given by the Superintendent of St. 
Elizabeths Hospital that there has been no change in the 
condition of petitioner since the hearing by this Court in July 
1940.” (R. 11.) This finding, in turn, is apparently based upon 
a letter written by Winfred Overholser, Superintendent of 
Saint Elizabeths Hospital, under date of October 21, 1940. 
Counsel for petitioner in footnotes to his brief (pp. 4, 13) seeks 
to make much capital out of this finding. Petitioner contends, 
and the Government admits, that the finding is based upon 
hearsay evidence. The fact should not be overlooked, however, 
that it is hearsay evidence of a very trustworthy nature, since 
it represents the first-hand knowledge of a reputable public 
official. Dr. Overholser’s qualifications as an alienist, un¬ 
doubtedly, are well knowm to the trial court. 
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It should be borne in mind that an application in forma 
pauperis, itself, is ordinarily an ex parte proceeding. It con¬ 
templates “a preliminary investigation by the court” to deter¬ 
mine whether the cause is “worthy of trial.” Whelan v. Man¬ 
hattan Railway Co., 86 F. 219, 220 (C. C. S. D. N. Y.). The 
petitioner is usually the only party before the court. An appli¬ 
cation in forma pauperis is not. strictly speaking, a judicial pro¬ 
ceeding, in the formal sense of that term. The decision of the 
court arises out of its own sound discretion. It indeed would 
impose a very heavy burden upon the trial court, to say that in 
the exercise of its discretion, in an ex parte proceeding, it must 
disregard information coming to its attention from reliable, ex¬ 
pert sources—even though such information is in a technical 
sense “hearsay.” See discussion of ex parte proceedings in Wig- 
more on Evidence, 3d Ed., § 4 (3), p. 19. la 

IV 

No showing of abuse of discretion to warrant appellate review 

If, as contended by the Government, the trial court exercised 
a reasonable discretion in denying the petitioner’s application 
to proceed in forma pauperis, then such action is not reviewable 
upon appeal, except for a manifest abuse of discretion. It is 
settled by decisions too numerous to cite that where an action 
is committed to the discretion of the trial court no appeal will 
lie therefrom, except where the action of the lower court is 
clearly arbitrary or capricious. 2 Am. Jur., Appeal and Error, 

§ 17. It is respectfully submitted that no showing of abusive 
or arbitrary or capricious action is made out in the present case. 

On the contrary, as has been demonstrated, the action taken 
by the court was entirely fair and reasonable. 

11 In his brief (pp. 20-21, inch) petitioner advances a further argument to 
the effect that the trial court should have appointed counsel. But so far as 
the proceeding had progressed, it was ex parte and no cause of actio n had * 

been filed. Under §4 of the forma pauperis statute (28 U. S. thei 

trial court should appoint an attorney only "if it deems the cause worthy 
of a trial.” 
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Although the Government has no need to press the point, it 
may be seriously questioned whether an order of the trial court 
denying an application to proceed in jorma pauperis consti¬ 
tutes an appealable order. It is well settled that mandamus 
is the proper remedy to compel a lower court to proceed tc take 
jurisdiction of a cause. And this is true, even where the action 
of the lower court is based upon a discretionary act, when such 
discretion is abused. See for example: Ex parte Bradley, 74 
U. S. (7 Wall) 364; Virginia v. Rives, 100 U. S. 313, 323; Ex 
Parte Simons, 247 U. S. 231; Re National Labor Relations 
Board, 304 U. S. 486. And see Phillips v. McCauley, 92 F. (2d) 
790 (C. C. A. 9), where relief by mandamus was requested in 
a proceeding similar to the present case, but was refused on the 
grounds that the trial court had not abused its discretion. 

V 

Habeas corpus statute also confers discretionary authority 

Although the Government believes that the present case 
can be properly disposed of on the basis of the discretionary 
authority conferred by the jorma pauperis statute, the Court’s 
attention is respectfully directed to an alternative argument. 
It can be assumed for the purpose of this argument, that the 
order of October 28,1940, constituted a decision on the merits of 
the petition for habeas corpus. It further can be assumed for 
the purpose of this argument, that the jorma pauperis statute 
has no application to the present case. 

(Notwithstanding, the action of the trial court can be fully 
justified as a proper exercise of the discretionary power ex¬ 
pressly conferred by the habeas corpus statute, itself. (28 
U. S. C. 455.) The federal habeas corpus statute specifically 
declares that the court to whom the petition for habeas corpus 
is made, need not issue the writ if “it appears from the petition 
itself that the party is not entitled thereto.” Therefore, under 
the discretion provided by that statute, the trial court properly 
can make the same kind of an examination of the habeas cor¬ 
pus petition, as it can make under the forma pauperis statute. 
Such an examination of the allegations of the petition in the 
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present case reveals the same defects and infirmities, and 
leads to the same conclusion, as may be reached under 
the forma 'pauperis statute. 

This exact procedure was followed by the United States 
Supreme Court in Ex parte Hull (March 1941), 312 U. S. 546, 
551, 85 L. ed. 1034, 1037, in disposing of a “motion for leave to 
file a petition for habeas corpus.” In that case, the Supreme 
Court examined the allegations of the petition and concluded 
that the showing made was not sufficient to require an answer 
by the prison authority. Accordingly, the motion for leave to 
file the petition for habeas corpus was denied. Cf. Walker v. 
Johnston, 312 U. S. 275. Subjected to this same test, the 
allegations contained in the present petition for habeas corpus 
also must fall—for the same reasons stated in justification of 
the court’s action under the forma pauperis statute. 

CONCLUSION 

The petition for habeas corpus in the present proceeding was 
attempted to be filed on October 15, 1940. The order of the 
trial court denying leave to file without prepayment of costs 
was filed October 28, 1940. The reasons assigned by the trial 
court as a basis for its order must be reviewed, therefore, with 
respect to the time of the court’s order. As heretofore pointed 
out, the order of the trial court, at the time it was made, and 
under the facts and circumstances then existing, constituted 
an entirely proper exercise of the discretionary authority con¬ 
ferred by both the forma pauperis and the habeas corpus 
statutes. The action of the lower court, therefore, should be 
affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Dennis McCarthy, 
Assistant United States Attorney. 
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